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HOUSE BI LL 2834

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on
By Representatives Schual - Berke, Kagi , Cody, Lant z, Linville,
Morrell, Wallace, Kenney, O Brien, MIloscia, Sommers, Rockefeller and
Darneille

Read first tine 01/21/2004. Referred to Commttee on Health Care.

AN ACT Relating to inproving health professions discipline;
amendi ng RCW 4. 24.260, 18.71.0193, 18.57.011, 18.71.019, 18.130.010,
18.130. 150, 18.130.180, and 18.130.900; reenacting and anmendi ng RCW
18. 130. 040; and creating new secti ons.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that:

(1) The protection of the health and safety of the people of
Washi ngton state is a paranount responsibility entrusted to the state.
One of the nmeans for achieving such protection is through regul ation of
health professionals and effective discipline of those health care
pr of essi onal s who engage i n unprofessional conduct. The vast majority
of health professionals are dedicated to their profession, and provide
quality services to those in their care. However, effective nechani sns
are needed to ensure that the small mnority of health professionals
who engage i n unprofessional conduct are reported and disciplined in a
tinmely and effective manner.

(2) Jurisdiction for health professions disciplinary processes is
di vided between the secretary of health and fourteen i ndependent boards
and comm ssi ons. Wiile the presence of a board or comm ssion
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consisting of nenbers of the profession that they regulate nmay add
value to sonme steps of the disciplinary process, in other instances
their involvenent nay be unnecessary, or even an inpedinent, to
safeguarding the public's health and safety. It is in the interests of
both public health and safety and credentialed health care
professionals that the health professions disciplinary system operate
effectively and appropriately.

NEW SECTION. Sec. 2. (1) The task force on inprovenent of health
prof essions discipline is established. The governor nust appoint its
menbers, and shall include:

(a) A representative of a nedicare contracted professional review
organi zati on i n Washi ngton state;

(b) One or nore representatives of the University of Washington
school of health sciences or school of public health with expertise in
heal t h professions regul ation;

(c) Arepresentative of the foundation for health care quality;

(d) Two representatives of health care professionals, neither of
whom currently serve, or have served in the past, on a health
pr of essions disciplinary board or comm ssion;

(e) A representative of hospi tal -based continuous quality
i nprovenent prograns under RCW 70. 41. 200;

(f) Arepresentative of a hospital peer review conmttee;

(g) The secretary of the departnent of health;

(h) A representative of the superior court judges association;

(1) Arepresentative of the Washington state bar association; and

(J) A representative of health care consuners, who does not
currently serve and has not in the past served, on a health professions
di sci plinary board or comm ssion

(2) The task force shall conduct an independent review of the
funding of the health professions and all phases of the current health
prof essions disciplinary process, fromreport intake through final case
closure, and shall, at a mninum exam ne and address the follow ng
I ssues:

(a) The ability of the disciplining authorities identified in RCW
18.130.040 to effectively safeguard the public frompotentially harnfu
health care practitioners while also ensuring the due process rights of
credentialed health care practitioners;
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(b) The feasibility of devel oping a uniform performance neasurenent
system for health professions discipline;

(c) Whether there are conponents to the current health professions
di sci pline systemthat serve as inpedinents to inproving the quality of
heal t h professions discipline, including consideration of:

(i) The value of boards and comm ssions in the health professions
di sci plinary process; and

(i) The respective roles of the secretary and boards and
comm ssions in health professions disciplinary functions;

(d) The feasibility of allow ng | aw enforcenent agencies to share
information from crimnal investigations of credentialed health care
providers regardless of whether the provider was not wultimtely
convi cted; and

(e) Alternative fee structures for health care professionals to
sinplify funding and the use of those funds across all health care
pr of essi ons.

(3) The task force may establish technical advisory conmttees to
assist inits efforts, and shall provide opportunities for interested
parties to comment upon the task force's findings and recommendati ons
prior to being finalized.

(4) Staff support to the task force shall be provided by the
departnent of health and the office of financial nanagenent.

(5) The task force shall submt its report and reconmendati ons for
i nprovenent of health professions discipline to the relevant conmttees
of the legislature and the governor by COctober 1, 2005.

(6) Nothing in this act limts the secretary of health's authority
to nodify the internal processes or organizational framework of the
depart nent.

(7) Menbers of the task force shall be reinbursed for travel
expenses as provided in RCW43.03. 050 and 43. 03. 060.

Sec. 3. RCWA4.24.260 and 1994 sp.s. ¢ 9 s 701 are each anended to
read as foll ows:

REW ) Any nenber of a health profession listed under RCW 18. 130. 040

who, in good faith, nakes a report, files charges, or presents evidence
agai nst anot her nenber of ((t+heit+)) a health profession based on the
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cl ai med ( (+neconpetency—or—gross—m-seconduet)) unprof essional conduct as
provided in RCW 18.130.180 or inability to practice with reasonable

skill and safety to consuners by reason of any physical or nmental
condition as provided in RCW 18.130.170 of such person before the

pharraecy—under—ROWM18-64-160)) agency, board, or conmm ssion responsible
for disciplinary activities for the person's profession under chapter
18. 130 RCW shall be immune fromcivil action for damages ari sing out
of such activities. A person prevailing upon the good faith defense
provided for in this section is entitled to recover expenses and
reasonabl e attorneys' fees incurred in establishing the defense and in
addition shall receive statutory damages of twenty-five thousand
dol l ars.

Sec. 4. RCW18.71.0193 and 1994 sp.s. ¢ 9 s 327 are each anended
to read as foll ows:

(1) A ((H--censed—health—ecareproftessional)) physician |icensed
under this chapter shall report to the conm ssion when he or she has
personal know edge that a practicing physician has either coommtted an
act or acts which may constitute statutorily defined unprofessiona
conduct or that a practicing physician may be unable to practice
medicine with reasonable skill and safety to patients by reason of
i Il ness, drunkenness, excessive use of drugs, narcotics, chemcals, or
any other type of material, or as a result of any nental or physica
condi ti ons.

(2) Reporting under this section is not required by:

(a) An appropriately appointed peer review commttee nenber of a
i censed hospital or by an appropriately designated professional review
commttee nenber of a county or state nedical society during the
investigative phase of their respective operations if these
i nvestigations are conpleted in a tinely manner; or

(b) A treating licensed health care professional of a physician
currently involved in a treatnent program as |long as the physician
patient actively participates in the treatnent program and the
physi cian patient's inpairnment does not constitute a clear and present
danger to the public health, safety, or welfare.
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(3) The comm ssion may inpose disciplinary sanctions, including

i cense suspension or revocation, on any ((health—care—professional
subjeet—to—the jurisdietion—of the ecoemmssien)) physician licensed

under this chapter who has failed to conply with this section.

(4) Every physician licensed under this chapter who reports to the
conm ssion as required under subsection (1) of this section in good
faith is inmmune fromcivil liability for danmges arising out of the
report, whether direct or derivative. A person prevailing upon the
defense provided for in this section is entitled to recover expenses
and reasonable attorneys' fees incurred in establishing the defense and
in addition shall receive statutory danages of ten thousand dollars.
Statutory damages nay be denied if the court finds that the conpl ai nt
or information was communi cated in bad faith.

Sec. 5. RCW18.57.011 and 1987 ¢ 150 s 41 are each anended to read
as follows:

(1) The wuniform disciplinary act, chapter 18.130 RCW governs
unlicensed practice, the issuance and denial of licenses, and the
di scipline of |icensees under this chapter.

(2) The standard of proof for all disciplinary actions, other than
crimnal actions, under chapter 18.130 RCW against an osteopathic
physician |licensed under this chapter is proof by a preponderance of
t he evidence, except actions where the comm ssion orders the revocation
of the osteopathic physician's license. The standard of proof to order
the revocation of the osteopathic physician's license is proof by
clear, cogent, and convincing evidence.

Sec. 6. RCW18.71.019 and 1996 c¢c 195 s 1 are each anended to read
as follows:

(1) The Uniform Disciplinary Act, chapter 18.130 RCW governs
unlicensed practice and the issuance and denial of |icenses and
discipline of I|icensees under this chapter. Wen a panel of the
conmmi ssion revokes a |license, the respondent may request review of the
revocation order of the panel by the remaining nenbers of the
comm ssion not involved in the initial investigation. The respondent's
request for review nust be filed within twenty days of the effective
date of the order revoking the respondent's |license. The review shal
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be schedul ed for hearing by the remaining nenbers of the comm ssion not
involved in the initial investigation wthin sixty days. The
comm ssion shall adopt rules establishing review procedures.

(2) The standard of proof for all disciplinary actions, other than
crimnal actions, under chapter 18.130 RCW agai nst a physician |licensed
under this chapter is a preponderance of the evidence, except actions
where the conm ssion orders the revocation of the physician's |icense.
Where the conmm ssion orders the revocation of the physician's license,
the standard of proof shall be clear and convincing evidence.

Sec. 7. RCwW18.130.010 and 1994 sp.s. ¢ 9 s 601 are each anended
to read as foll ows:

It is the intent of the legislature to strengthen and consol i date
disciplinary and |icensure procedures for the |icensed health and
health-rel ated professions and businesses by providing a wuniform
disciplinary act with standardized procedures for the licensure of
health care professionals and the enforcenent of |aws the purpose of

which is to ((assure—the—publHec—of—the—adequacy—of—professional-
conpetence—and—conduet—n—the—healing—arts)) reduce unprofessional

conduct and unsafe practices in health care, protect the public health,
safety, and welfare, and pronote patient safety.

It is also the intent of the legislature that all health and
health-rel ated professions newy credentialed by the state conme under
the Uniform D sciplinary Act.

Further, the legislature declares that the addition of public
menbers on all health care conm ssions and boards can give both the
state and the public, which it has a paranount statutory responsibility
to protect, assurances of accountability and confidence in the various
practices of health care.

Sec. 8. RCW18.130.040 and 2003 ¢ 275 s 2 and 2003 c 258 s 7 are
each reenacted and anmended to read as foll ows:

(1) This chapter applies only to the secretary and the boards and
comm ssions having jurisdiction in relation to the professions |Iicensed
under the chapters specified in this section. This chapter does not
apply to any business or profession not |icensed under the chapters
specified in this section.
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(2)(a) The secretary has authority under this chapter in relation
to the follow ng professions:

(1) Dispensing opticians |licensed and desi gnated apprentices under
chapter 18.34 RCW

(11) Naturopaths licensed under chapter 18.36A RCW

(tit) Mdw ves licensed under chapter 18.50 RCW

(tv) Cecularists |licensed under chapter 18.55 RCW

(v) Massage operators and businesses |licensed under chapter 18.108
RCW

(vi) Dental hygienists |licensed under chapter 18.29 RCW

(vii) Acupuncturists |licensed under chapter 18.06 RCW

(viii) Radiologic technologists certified and X-ray technicians
regi stered under chapter 18.84 RCW

(1x) Respiratory care practitioners |licensed under chapter 18.89
RCW

(x) Persons registered under chapter 18.19 RCW

(xi) Persons licensed as nental health counselors, marriage and
famly therapists, and social workers under chapter 18.225 RCW

(xii) Persons registered as nursing pool operators under chapter
18. 52C RCW

(xii1i) Nursing assistants registered or certified under chapter
18. 88A RCW

(xiv) Health care assistants certified under chapter 18.135 RCW

(xv) D etitians and nutritionists certified under chapter 18.138
RCW

(xvi) Chem cal dependency professionals certified under chapter
18. 205 RCW

(xvii) Sex offender treatnment providers certified under chapter
18. 155 RCW

(xviii) Persons licensed and certified under chapter 18.73 RCW or
RCW 18. 71. 205;

(xi x) Denturists licensed under chapter 18.30 RCW

(xx) Othotists and prosthetists |icensed under chapter 18.200 RCW

(xxi) Surgical technologists registered under chapter 18.215 RCW
and

(xxii) Recreational therapists.

(b) The boards and comm ssions having authority under this chapter
are as foll ows:
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(1) The podiatric nmedical board as established in chapter 18.22
RCW

(1i) The chiropractic quality assurance comm ssion as established
in chapter 18.25 RCW

(ti1) The dental quality assurance comm ssion as established in
chapter 18.32 RCW

(iv) The board of hearing and speech as established in chapter
18. 35 RCW

(v) The board of examners for nursing hone admnistrators as
established in chapter 18.52 RCW

(vi) The optonetry board as established in chapter 18.54 RCW
governing |icenses issued under chapter 18.53 RCW

(vii) The board of osteopathic nedicine and surgery as established
in chapter 18.57 RCWgoverning |icenses issued under chapters 18.57 and
18. 57A RCW

(viii) The board of pharmacy as established in chapter 18.64 RCW
governing |licenses issued under chapters 18.64 and 18. 64A RCW

(1x) The nedical quality assurance comm ssion as established in
chapter 18.71 RCW governing licenses and registrations issued under
chapters 18.71 and 18. 71A RCW

(x) The board of physical therapy as established in chapter 18.74
RCW

(xi) The board of occupational therapy practice as established in
chapter 18.59 RCW

(xi1) The nursing care quality assurance comm ssion as established
in chapter 18.79 RCWgoverning |icenses and registrations issued under
t hat chapter;

(xiti) The exam ning board of psychology and its disciplinary
committee as established in chapter 18.83 RCW and

(xiv) The veterinary board of governors as established in chapter
18.92 RCW

(3) In addition to the authority to discipline Iicense hol ders, the
disciplining authority has the authority to grant or deny I|icenses
based on the conditions and criteria established in this chapter and
the chapters specified in subsection (2) of this section. This chapter
al so governs any investigation, hearing, or proceeding relating to
denial of Ilicensure or issuance of a license conditioned on the
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applicant's conpliance with an order entered pursuant to RCW 18. 130. 160
by the disciplining authority.

(4) The standard of proof for all disciplinary actions, other than
crimnal actions, under this chapter is proof by a preponderance of the
evi dence, except actions regarding licenses issued under chapters 18.57
and 18.71 RCW The preponderance of the evidence standard is
consistent with the primary purpose for proceedings under this chapter,
which is the protection of the public health, safety, and welfare.

(5) Al disciplining authorities shall adopt procedures to ensure
substantially consistent application of this chapter, the Uniform
Disciplinary Act, anmong the disciplining authorities listed in
subsection (2) of this section.

Sec. 9. RCW 18.130.150 and 1997 c¢c 58 s 831 are each anended to
read as foll ows:

(1)(a) A person whose |icense has been suspended or revoked under
this chapter may petition the disciplining authority for reinstatenent
after an interval as determned by the disciplining authority in the
order. The disciplining authority shall hold hearings on the petition
and may deny the petition or may order reinstatenent and i npose terns
and conditions as provided in RCW 18.130.160 and issue an order of
reinstatenent. The person whose |license has been suspended or revoked
has the burden of proving, by a preponderance of the evidence, that the
license should be reinstated. The disciplining authority may consider
the foll ow ng nonexclusive factors when assessing whether to reinstate
the license:

(1) The person's character, standing, and professional reputation
in the community in which he or she practiced before the suspension or
revocation;

(ii) The ethical standards the person observed in his or her health
care practice;

(iii) The nature and character of the charges for which the |license
was suspended or revoked;

(iv) The sufficiency of the action taken in connection with the
charges and whether restitution was nade when required;

(v) The tinme that has el apsed since the suspension or revocation
and the person's attitude, conduct, and reformation subsequent to the
suspensi on or revocati on;
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(vi) The person's prior proficiency in practicing the profession
and his or her expected conpetency should the |license be reinstated;
and

(vii) The sincerity, frankness, and truthfulness of the person in
presenting and discussing the factors relating to the suspension or
revocati on.

(b) The disciplining authority may require successful conpletion of
an exam nation as a condition of reinstatenent.

(2) A person whose |license has been suspended for nonconpliance
with a support order or a residential or visitation order under RCW
74. 20A. 320 may petition for reinstatenent at any tine by providing the
secretary a release issued by the departnent of social and health
services stating that the person is in conpliance with the order. | f
the person has continued to neet all other requirenents for
rei nstatenment during the suspension, the secretary shall automatically
rei ssue the person's |license upon receipt of the rel ease, and paynent
of a reinstatenent fee, if any.

Sec. 10. RCW 18.130.180 and 1995 c 336 s 9 are each anended to
read as foll ows:

The foll ow ng conduct, acts, or condi tions constitute
unpr of essi onal conduct for any |icense holder or applicant under the
jurisdiction of this chapter:

(1) The <conmmssion of any act involving noral turpitude,
di shonesty, or corruption relating to the practice of the person's
pr of ession, whether the act constitutes a crinme or not. If the act

constitutes a crime, conviction in a crimnal proceeding is not a
condition precedent to disciplinary action. Upon such a conviction

however, the judgnment and sentence is conclusive evidence at the
ensuing disciplinary hearing of the guilt of the |icense holder or
applicant of the crine described in the indictnment or information, and
of the person's violation of the statute on which it is based. For the
pur poses of this section, conviction includes all instances in which a
plea of guilty or nolo contendere is the basis for the conviction and
all proceedings in which the sentence has been deferred or suspended.
Nothing in this section abrogates rights guaranteed under chapter 9.96A
RCW
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(2) Msrepresentation or concealnment of a material fact in
obtaining a license or in reinstatenent thereof;

(3) Al advertising which is false, fraudulent, or m sl eading;

(4) Inconpetence, negligence, or malpractice which results in
injury to a patient or which creates an unreasonable risk that a
patient may be harned. The use of a nontraditional treatnent by itself
shall not constitute unprofessional conduct, provided that it does not
result in injury to a patient or create an unreasonable risk that a
pati ent may be har ned,

(5) Suspension, revocation, or restriction of the individual's
license to practice any health care profession by conpetent authority
in any state, federal, or foreign jurisdiction, a certified copy of the
order, stipulation, or agreenent being conclusive evidence of the
revocation, suspension, or restriction.  Full faith and credit wll be
extended to the action by the conpetent authority, even if procedures

or standards of proof vary in the other jurisdiction;

(6) The possession, use, prescription for use, or distribution of
controlled substances or legend drugs in any way other than for
legitimate or therapeutic purposes, diversion of controlled substances
or legend drugs, the violation of any drug law, or prescribing
controll ed substances for oneself;

(7) Violation of any state or federal statute or admnistrative
rule regulating the profession in question, including any statute or
rul e defining or establishing standards of patient care or professional
conduct or practice;

(8) Failure to cooperate with the disciplining authority by:

(a) Not furnishing any papers or docunents;

(b) Not furnishing in witing a full and conplete explanation
covering the matter <contained in the conplaint filed with the
di sci plining authority;

(c) Not responding to subpoenas issued by the disciplining
aut hority, whether or not the recipient of the subpoena is the accused
in the proceeding; or

(d) Not providing reasonable and tinely access for authorized
representatives of the disciplining authority seeking to perform
practice reviews at facilities utilized by the |icense hol der;

(9) Failure to conply with an order issued by the disciplining
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authority or a stipulation for informal disposition entered into with
the disciplining authority;

(10) Aiding or abetting an unlicensed person to practice when a
license is required;

(11) Violations of rules established by any health agency;

(12) Practice beyond the scope of practice as defined by |aw or
rul e;

(13) M srepresentation or fraud in any aspect of the conduct of the
busi ness or profession;

(14) Failure to adequately supervise auxiliary staff to the extent
that the consumer's health or safety is at risk

(15) Engaging in a profession involving contact with the public
while suffering from a contagious or infectious disease involving
serious risk to public health;

(16) Promotion for  personal gain of any unnecessary or
i nefficacious drug, device, treatnment, procedure, or service;

(17) Conviction of any gross m sdeneanor or felony relating to the
practice of the person's profession. For the purposes of this
subsection, conviction includes all instances in which a plea of guilty
or nolo contendere is the basis for conviction and all proceedings in
whi ch the sentence has been deferred or suspended. Nothing in this
section abrogates rights guaranteed under chapter 9.96A RCW

(18) The procuring, or aiding or abetting in procuring, a crimnal
abortion;

(19) The offering, undertaking, or agreeing to cure or treat
di sease by a secret nethod, procedure, treatnent, or nedicine, or the
treating, operating, or prescribing for any health condition by a
met hod, neans, or procedure which the |icensee refuses to divul ge upon
demand of the disciplining authority;

(20) The willful betrayal of a practitioner-patient privilege as
recogni zed by | aw,

(21) Violation of chapter 19.68 RCW

(22) Interference with an investigation or disciplinary proceedi ng
by willful m srepresentation of facts before the disciplining authority
or its authorized representative, or by the wuse of threats or
harassnent against any patient or wtness to prevent them from
providing evidence in a disciplinary proceeding or any other |ega
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action, or by the use of financial inducenents to any patient or
witness to prevent or attenpt to prevent him or her from providing
evidence in a disciplinary proceeding;

(23) Current m suse of:

(a) Al cohol;

(b) Controlled substances; or

(c) Legend drugs;

(24) Abuse of a client or patient or sexual contact with a client
or patient;

(25) Acceptance of nore than a nomnal gratuity, hospitality, or
subsidy offered by a representative or vendor of nedical or health-
rel ated products or services intended for patients, in contenplation of
a sale or for use in research publishable in professional journals,
where a conflict of interest is presented, as defined by rules of the
di sciplining authority, in consultation with the departnent, based on
recogni zed professional ethical standards.

Sec. 11. RCW 18.130.900 and 1986 c¢ 259 s 14 are each anmended to
read as foll ows:

(1) This <chapter shall be known and cited as the wuniform
di sciplinary act.

(2) This chapter applies to any conduct, acts, or conditions
occurring on or after June 11, 1986.

(3) This chapter does not apply to or govern the construction of
and disciplinary action for any conduct, acts, or conditions occurring
prior to June 11, 1986. Such conduct, acts, or conditions nust be
construed and disciplinary action taken according to the provisions of
|aw existing at the time of the occurrence in the sanme manner as if
this chapter had not been enacted.

(4) The anmendnents to chapter 18.130 RCWin sections 7, 8, 9, and
10 of this act are clarifying anendnents and should not be construed as
a change in the construction and application of chapter 18.130 RCW

~-- END ---
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